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MESSAgE fROM ThE COMMITTEE ChAIR
By huy Do
fasken Martineau DuMoulin LLP

I am pleased to present another edition of The Marker, the definitive source for Canadian criminal competition 
law developments and analysis. This edition features several topical and practical contributions from a legal 
perspective. We’re hoping that you will find the articles helpful in your daily practices and business activities.

The Marker is only one means by which the Criminal Matters Committee attempts to contribute to the 
stellar work of the Section. Other Criminal Matters events include Town Hall on April 16, 2014 and the 
Roundtable with the Competition Bureau on May 20, 2014. All ideas for additional ways for the Committee 
to contribute are welcome. If you are already a member of the CBA’s National Competition Law Section but 
haven’t yet joined our Committee, you can sign up online by visiting the CBA Listserv Enrolment webpage  
http://www.cba.org/CBA_listservsEnrolment/Enrolment.aspx (CBA membership number required).  
And once you’ve become a member, consider contributing to our ongoing distribution of new competition law 
developments through our listserv or by an article for future editions of The Marker.

I would like to join with our Editor, Eric Dufour, in thanking our contributors to this edition of The Marker,  
and extend my personal thanks to Eric for putting this all together.

Huy

EDITOR’S NOTE
By Eric J. Dufour
Miller Thomson LLP
Vice-Chair, Criminal Matters 
Committee 

Welcome back to another edition of The Marker. Our latest edition features four articles that reflect some of 
the most salient issues relating to criminal enforcement under the Competition Act, including the potential 
impact of the revised Immunity and Leniency Programs’ “FAQs” (Huy Do and Antonio Di Domenico of Fasken 
Martineau); the implications of R. v. Pétrole Global on the criminal liability of organizations (Guy Pinsonnault and 
Pierre-Christian Collins Hoffman of McMillan); the latest factors impacting criminal and civil risk management 
(Graham Reynolds and Q.C. and Sandeep J. Joshi of Osler); and Canada’s territorial jurisdiction over price fixing 
conspiracies (Michael Osborne of Affleck Greene McMurtry). 

Thank you to the authors for their contributions and please note that we are hoping to publish another issue 
of The Marker in the fall. If you have any ideas or suggestions, please feel free to contact me at edufour@
millerthomson.com. 
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“MERCY MERCY ME, ThINgS AIN’T WhAT ThEY 
USED TO BE”: ThE COMPETITION BUREAU’S 
REVISED IMMUNITY AND LENIENCY fAQS 

OVERVIEW

It is well known that the Canadian Competition 
Bureau (“Bureau”) has established immunity and 
leniency programs designed to detect and investigate 
criminal anti-competitive activities prohibited by 
the Competition Act.1 These programs aim to create 
incentives for organizations and individuals to report 
unlawful conduct and to cooperate with the Bureau in 
the prosecution of this unlawful conduct. Underpinning 
the success of these programs is predictability. 
Organizations and individuals need to know what 
they can reasonably expect from the Bureau in terms of 
recommended fines to the Public Prosecution Service 
of Canada (the “PPSC”). In this regard, the Bureau has 
published answers to Frequently Asked Questions 
(“FAQs”) for its Immunity and Leniency Programs.2 
The FAQs, together with the Bureau’s Immunity 
and Leniency bulletins,3 are designed to provide a 
comprehensive overview of the Bureau’s approach to 
immunity and leniency applications.  

On September 25, 2013, the Bureau published 
revised sets of FAQs. This article outlines the salient 
amendments to the revised FAQs. It also provides 
commentary regarding amendments that may 
have significant implications for organizations and 
individuals considering these programs. As described 
more fully below, the FAQs dealing with how the 
Bureau determines its fine recommendation to the 
PPSC in bid-rigging cases may have unintended 
implications for the Bureau, namely more parties 
foregoing leniency applications and taking their 
chances in court. Further, the FAQs comment on 
the Bureau’s treatment of indirect sales into Canada, 

but do not comment on if and how the Bureau will 
consider a foreign competition authority’s inclusion 
of Canadian sales in calculating fines in that foreign 
jurisdiction. Finally, the revised FAQs provide that 
applicants in the immunity and leniency programs 
have ongoing disclosure obligations after plea 
agreements are entered. This means that applicants 
that are also defendants in class proceedings will need 
to have ongoing regard to their disclosure obligations 
to the Bureau.   

ThE BUREAU’S IMMUNITY AND LENIENCY 
PROgRAMS

Under the Bureau’s Immunity Program, business 
organizations and individuals who become involved 
in criminal anti-competitive activity may apply for 
immunity. The first qualifying applicant to approach the 
Bureau will qualify for full immunity from prosecution, 
subject to the applicant meeting all of the other criteria 
of the Immunity Program.

Where immunity is not available, the Bureau’s 
Leniency Program provides that the Bureau will 
recommend to the PPSC that qualifying applicants be 
granted leniency (i.e., reduced penalties) for timely and 
meaningful assistance to the Bureau’s investigation and 
any subsequent prosecution of others. While leniency 
candidates are not eligible for a grant of immunity 
under the Bureau’s Immunity Program, their early 
admission and cooperation can earn them a substantial 
basis for lenient treatment in sentencing.

By huy Do and Antonio Di Domenico 
fasken Martineau DuMoulin LLP

* Huy Do is a partner and Vice-Chair of Fasken Martineau’s Antitrust/Competition Group. Tony Di Domenico is a Partner in Fasken Martineau’s Litigation and 
Antitrust/Competition Groups. Both have significant experience with civil and criminal litigation under the Competition Act, including the investigation and 
prosecution of cartels and other anti-competitive conduct and the defence of class proceedings. 

1 R.S.C. 1985, c. C-34. 
2 Competition Bureau, “Immunity Program: Frequently Asked Questions” (September 25, 2013), online: <http://www.competitionbureau.gc.ca/eic/site/cb-bc.

nsf/eng/03594.html> [“Immunity FAQs”]; Competition Bureau, “Leniency Program: Frequently Asked Questions” (September 25, 2013), online: <http://
www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03593.html> [“Leniency FAQs”].

3 Competition Bureau, “Leniency Program” (September 29, 2010), online: <http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03288.html>; 
Competition Bureau, “Immunity Program under the Competition Act” (June 7, 2010), online: <http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/
eng/03248.html>.
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The Immunity Program FAQs were initially published 
in 2003.4 They were updated in 2005, 2007 and 
2010.5 This is the first update to the Leniency Program 
FAQs since they were published in 2010.6 

ThE SALIENT AMENDMENTS TO ThE fAQS

The following highlights the significant clarifications 
and changes and outlines the substance and 
implications of certain amendments.

(a) The Marker

•  In addition to offences under sections 45 to 49 of the 
Competition Act (e.g., conspiracy and bid-rigging), 
the Bureau made clear that an applicant can request 
a leniency marker for such offences when liability 
arises from aiding or abetting any of these offences 
contrary to section 21 of the Criminal Code or 
counselling any of these offences contrary to section 
22 of the Criminal Code).7 

•  Immunity and leniency applicants that engage in 
obstruction after requesting immunity risks expulsion 
from the Immunity or Leniency Programs.8 

•  Where the Bureau does not intend to pursue an 
investigation (e.g., where an applicant’s proffer 
provides insufficient information that it committed an 
offence), the Bureau will make no recommendation 
to the PPSC as to a grant of leniency and will request 
that the applicant withdraw its leniency marker.9 

•  A party can and should request an immunity or 
leniency marker if it believes that it has committed 
an offence in Canada, regardless of whether it sells 
products directly or indirectly into Canada (e.g., a 
party that agrees with a competitor to stay out of the 
Canadian market).10 

•  The Bureau will not make a formal recommendation 
for immunity or leniency to the PPSC in cases where 
it does not intend to further investigate the alleged 
anti-competitive conduct. In these situations, the 

Bureau will (a) advise the applicant of its position 
in line; (b) confirm that the applicant’s position will 
be respected should the Bureau decide to pursue 
the investigation at a later time; and (c) describe the 
scope of the products and conduct that would have 
been included in a leniency recommendation to the 
PPSC had the investigation continued.11 

•  The Bureau has no obligation to notify the applicant 
that its immunity or leniency marker has lapsed. It is 
the applicant’s obligation to meet the timelines for 
completing its proffer and seek extensions from the 
Bureau where necessary.12 

(b) The Proffer

•  An applicant has a positive obligation to update 
their proffered information as they become aware 
of either new or corrected information. This must be 
done promptly and on an ongoing basis, regardless 
of whether or not the Bureau has specifically asked 
for the information.13 

•  A leniency applicant should raise potential 
legal defences to Bureau officers at the earliest 
opportunity.14 

(c)  How the Bureau Determines its Fine 
Recommendations in a Leniency Context

•  To deter international market allocation agreements, 
all participants to the agreement or arrangement may 
be subject to a penalty whether or not they had any 
sales of the affected product in Canada.15 

•  In making its fine recommendation, the Bureau will 
consider the total volume of commerce covered by 
the relevant agreements or arrangements and the need 
to deter and denounce bid-rigging. All participants in 
a bid-rigging offence are subject to a penalty whether 
or not they submitted a bid or agreed to withdraw a 
previously submitted bid, and whether or not they 
were ultimately chosen to supply the product for 
which they submitted a bid.16 

4 Competition Bureau, “Competition Bureau Publishes Revised Immunity and Leniency FAQs” (2013), online: <http://www.competitionbureau.gc.ca/eic/
site/cb-bc.nsf/eng/03609.html>.

5 Ibid.
6 Ibid.
7 Immunity FAQs, supra note 2 at Q2; Leniency FAQs, supra note 2 at Q2.
8 Immunity FAQs, supra note 2 at Q3; Leniency FAQs, ibid at Q3.
9 Immunity FAQs, supra note 2 at Q10; Leniency FAQs, ibid at Q9.
10 Immunity FAQs, supra note 2 at Q11; Leniency FAQs, ibid at Q10.
11 Immunity FAQs, supra note 2 at Q12; Leniency FAQs, ibid at Q 11.
12  Immunity FAQs, supra note 2 at Q16; Leniency FAQs, ibid at Q15.
13  Immunity FAQs, supra note 2 at Q17-Q19; Leniency FAQs, ibid at Q16-Q18. 
14  Leniency FAQs, ibid at Q23.
15 Ibid at Q25. 
16 Ibid at Q26.



ThE MARkER • June 20145

•  In circumstances where the applicant has compelling 
evidence that the overcharge was less than the 
Bureau’s 10% proxy, the Bureau may take this 
into account in determining the appropriate fine. 
However, where the Bureau has compelling 
evidence that the overcharge is greater than the 10% 
proxy, the Bureau may use this higher overcharge in 
determining the fine. 

(d)  Disclosure, Plea Agreements and Court 
Proceedings

•  After entering a plea agreement, an applicant has 
a positive obligation to update all information and 
evidence promptly as they become aware of either 
new or corrected information, records or witnesses. 
This must be done on an ongoing basis regardless of 
whether or not the Bureau has specifically asked for 
the information.18 

•  The plea agreement may be revoked if it is 
determined that the applicant has failed to fulfil the 
terms and conditions set out in its plea agreement. 
However, a minimum of 14 calendar days’ notice 
will be given to the applicant so that the applicant 
has an opportunity to remedy its failure before the 
plea agreement is revoked.19 

•  The Bureau will not recommend a plea delay only 
because a party does not want to be the first party 
to plead guilty or because it does not want to be the 
only party to plead guilty at a specific time. After 
the plea agreement is executed, the timing of the 
resulting plea is at the discretion of the PPSC and the 
Courts.20 

•  The Bureau will not disclose the identity of an applicant 
or the information provided by that applicant to 
any foreign law enforcement agency without the 
consent of the applicant or unless required by law 
(e.g., in response to an order of a Canadian court of 
competent jurisdiction). The Bureau also provides 
that as part of an applicant’s ongoing cooperation, 
without compelling reasons, the Bureau will expect a 
waiver allowing communication of information with 
jurisdictions to which the applicant has made similar 
applications for immunity or leniency. Such waivers 
are expected to be provided immediately and are 
expected to cover both substantive and procedural 
information.21 

NOTEWORThY AMENDMENTS

The aforesaid amendments are significant to varying 
degrees and in many cases, provide better guidance as 
to what can be expected in an immunity or leniency 
application process. The following amendments are 
particularly noteworthy as described more fully below.

(a) Fine Recommendation in Bid-Rigging Cases

With respect to its fine recommendation in a bid-
rigging case, the Bureau notes the following in its 
revised leniency FAQs:

In a bid-rigging case, the fine recommendation 
will be fact-specific and determined on a case-
by-case basis. In making its recommendation, 
the Bureau will consider the total volume of 
commerce covered by the relevant agreements 
or arrangements and the need to deter and 
denounce bid-rigging. All participants in a 
bid-rigging offence are subject to a penalty 
whether or not they submitted a bid or agreed 
to withdraw a previously submitted bid, and 
whether or not they were ultimately chosen to 
supply the product for which they submitted 
a bid.22 

Ascribing sales of the winning bidder to the cover 
bidder (unsuccessful bidder(s)) for purposes of 
determining a fine may be appropriate where the bid-
rigging arrangement results in one of the bidders not 
having any sales in Canada. This would be consistent 
with the Bureau’s approach of ensuring that parties 
face a penalty for international market allocation 
arrangements where as a result of the arrangement one 
or more party does not have sales in or into Canada.

However, if the above is applied by the Bureau 
more broadly (which the Bureau is seeking to do 
in its current bid rigging cases) so as to ascribe the 
volume of commerce of the winning bidder to other 
participants in the bid-rigging (i.e. the losing bidders) 
in all circumstances, this approach would depart from 
the approach used by the Bureau to determine fines in 
a cartel case that did not involve bid rigging.

17  Leniency FAQs, ibid at Q29.
18  Immunity FAQs, supra note 2 at Q28; Leniency FAQs, ibid at Q35. 
19  Immunity FAQs, supra note 2 at Q36; Leniency FAQs, ibid at Q42. 
20  Leniency FAQs, ibid at Q46. 
21  Immunity FAQs, supra note 2 at Q44; Leniency FAQs, ibid at Q49.
22 Leniency FAQs, ibid at Q26.
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By way of an example, Company A and Company B 
agree to a bidding arrangement where Company A 
would win bids in Ontario, while Company would win 
bids in Québec (i.e., Company B would bid high in 
Ontario and Company A would bid high in Québec).  
Based on the revised FAQs, the Bureau could take 
the position that Company B’s sales in Québec (or a 
portion thereof) will be ascribed to Company A for 
purposes of calculating the fine. However, if instead 
of bid-rigging, Companies A and B had agreed to 
Company A not selling into Québec and Company B 
not selling into Ontario, the Bureau would not ascribe 
any of Company B’s sales to Company A for purposes 
of determining Company A’s fine. The foregoing 
illustrates the arbitrariness of the approach of ascribing 
revenues of a winning bidder to unsuccessful bidders. 
No policy rationale has been given to justify the 
different outcomes in the above circumstances.

Moreover, ascribing sales of the successful bidder 
to unsuccessful bidders will create disincentives for 
parties to seek leniency. Applicants may not be able 
to reasonably assess their fine exposure because they 
could be penalized based on revenues of other parties. 
This may have unintended implications for the Bureau, 
including more parties foregoing leniency applications 
and taking their chances in court when it comes to 
cases involved in bid rigging.

(b) The Bureau’s Treatment of Indirect Sales 

With respect to its treatment of indirect sales in its fine 
recommendation, the Bureau notes the following in its 
revised leniency FAQs:

For the purpose of a fine recommendation, 
the Bureau may choose to apply the approach 
described in question 24 [i.e. 20 percent of 
an Applicant’s affected volume of commerce 
in Canada as the relevant starting point] to an 
Applicant’s indirect sales into Canada will be 
treated in the same way as direct. Such sales 
will be limited to the volume of commerce 
related to the value of the relevant input into 
the end product sold into Canada. Information 
regarding the supply chain will be particularly 
important in cases involving indirect sales.23 

Based on this approach, the Bureau is prepared to treat 
direct and indirect sales into Canada equally, the latter 
of which is often difficult to reasonably predict.  

Further, the revised FAQs consider the Bureau’s 
treatment of indirect sales into Canada but do not 
comment on the opposite situation, namely a foreign 
competition authority’s treatment of Canadian sales. 
In particular, in global competition investigations 
where the Bureau is but one competition authority 
investigating the same or similar unlawful conduct, a 
foreign competition authority may capture Canadian 
sales as part of that jurisdiction’s volume of affected 
commerce, which in turn, forms the basis of the fine 
imposed in that jurisdiction. In this regard, the Bureau’s 
position is not clearly articulated. Would the Bureau 
consider reducing its recommended fine to the PPSC 
where for instance, a fine imposed in the US already 
captures Canadian sales?  

In this regard, it is worth noting that with more 
jurisdictions adopting immunity and leniency programs 
and asserting jurisdictions in international cartel cases, 
the issue of double-counting in determining fines will 
weigh heavily on a party’s decision on whether or 
not to seek leniency. To the extent that competition/
antitrust agencies are unwilling or are unable to resolve 
the double or multiple-counting issue on the basis of 
reciprocity, this may create a disincentive for parties to 
seeking immunity or leniency. 

(c)  Ongoing Disclosure Obligations After a Plea 
Agreement is Entered

The FAQs create a positive obligation for applicants 
to update or correct all information and evidence 
promptly, even after a plea agreement is entered.  This 
ongoing, indefinite disclosure obligation is noteworthy 
because disclosure obligations typically end when the 
criminal and civil litigation ends.  

Ongoing disclosure obligations without any temporal 
restrictions creates a number of issues for applicants to 
consider. First, applicants will need to be vigilant for 
an indefinite period of time with respect to relevant 
information and documents in their possession, 
control or power. This is not only onerous but 
potentially costly. Second, criminal proceedings 
typically precede and end before civil litigation. Thus, 
ongoing disclosure obligations means that applicants 
that are also defendants in class proceedings will need 
to have ongoing regard to their disclosure obligations 
to the Bureau as they make their way through the class 
proceedings. We expect this issue to become more 
prevalent now that the Supreme Court of Canada 
has expressly permitted indirect purchaser claims to 
proceed in Canada.24 

23  Pro‑Sys Consultants Ltd. v. Microsoft Corporation, 2013 SCC 57; Sun‑Rype Products Ltd. v. Archer Daniels Midland Company, 2013 SCC 58; Infineon 
Technologies AG v. Option Consommateurs, 2013 SCC 59.

24 Ibid at Q28.
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R. V. PéTROLES gLOBAL: ThE fIRST JUDgMENT 
IN A DECADE TO APPLY ThE NEW CANADIAN 

CORPORATE CRIMINAL LIABILITY REgIME

On March 31, 2004, Bill C-45 An Act to Amend the 
Criminal Code (Criminal Liability of Organizations) 
came into force in Canada. Bill C-45 virtually 
overrode the concept of “directing mind” developed 
by the case law with the more extensive notion of 
“senior officer.” The Criminal Code sets out a three-
pronged definition of this term: 

2. […] “senior officer” means a representative 
who plays an important role in the 
establishment of an organization’s policies 
or is responsible for managing an important 
aspect of the organization’s activities and, 
in the case of a body corporate, includes a 
director, its chief executive officer and its 
chief financial officer.

In a manner similar to case law rendered before 
the 2004 amendments, the Criminal Code first 
provides that a person who plays an important role 
in the establishment of an organization’s policies 
may expose the organization to criminal liability. 
Thus, the conviction of a directing mind of an 
organization, as defined by case law prior to the 
2004 amendments, may still lead to a conviction 
of the organization. However, the definition in 
the Criminal Code is nonetheless broader than the 
concept of “directing mind”. While courts had held 
that a directing mind must have had the capacity to 
exercise decision-making authority in implementing 
policies, the Criminal Code provides that it suffices 
for a representative to play an “important role” in their 
establishment. The second part of the definition is the 
one that best demonstrates the legislature’s intent to 
broaden the criminal liability of organizations. Insofar 
as a representative has the responsibility for managing 
an aspect of activities of certain significance within 
the organization, even if his duties are limited to the 
implementation of policies, the acts or omissions of 
such a representative may give rise to the liability 
of the organization. The third definition is more 
straightforward: the director, chief executive officer 

and chief financial officer of a body corporate are 
senior officers.

By triggering the criminal liability of organizations 
for subjective mens rea offences perpetrated by 
such “senior officers”, Bill C-45 aimed to facilitate 
the conviction of organizations for certain criminal 
offences committed in violation of the Competition 
Act, for financial fraud and other subjective mens 
rea offences committed with a view to benefit an 
organization. The 2004 amendments also introduced 
provisions with respect to sentencing and established 
probation conditions specifically designed for 
organizations.

Although Bill C-45 has been enacted over a decade 
ago, its provisions regarding the criminal liability 
of organizations (ss. 22.1 and 22.2 CrC) have 
seldom been applied. The first ruling on the merits 
regarding the criminal liability of an organization for 
a subjective mens rea offence was handed down in 
August 2013 by the Superior Court of Québec in R. v. 
Pétroles Global inc. (Global).1 The Court determined 
that Pétroles Global inc. was criminally liable for the 
participation of its senior officers in a retail gasoline 
price fixing cartel.2 

BACkgROUND

Justice Tôth had to determine whether Global could 
be held criminally liable for the involvement of its 
representatives in a cartel to fix gasoline prices in the 
cities of Sherbrooke, Magog and Victoriaville, located 
in the Province of Québec. Two territorial managers 
who used to be employed by Global, as well as its 
General Manager for Québec and the Maritimes, 
pleaded guilty to charges of conspiracy in breach 
of s. 45(1)(c) the Competition Act. The prosecution 
had to demonstrate that the territory managers or the 
General Manager satisfied the definition of “senior 
officer” of the Criminal Code to establish the criminal 
liability of Global.

By guy Pinsonnault and
Pierre-Christian Collins hoffman 
McMillan LLP

1  2013 QCCS 4262.
2 Note : This ruling is currently being challenged before the Québec Court of Appeal: 2013 QCCA 1604.
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Under the supervision of the General Manager, 
the territorial managers were required to manage, 
among other things, the corporate locations (service 
stations operated by a tenant representative) within 
their respective territories, to set the prices of 
gasoline, to maintain and  repair the facilities and 
equipment and to interview, hire and terminate 
tenant representatives. They were also assigned 
the task of applying the “Economics” designed by 
Global’s senior management, which were laid out 
in spreadsheets aimed at maximizing the profitability 
of the service stations. The General Manager’s 
responsibilities included supervising of the territorial 
managers, ensuring the application of Global’s 
policies, coordinating vacations, acting as translator 
between senior management and territorial managers, 
ensuring the implementation of the Economics and 
presenting the managers’ investment proposals to the 
Vice-President for approval.

ThE DEfENCE’S POSITION 

In its defence, Global contended that the term 
“senior” was chosen by the legislature as to maintain 
the rational connection that the case law had 
developed prior to the 2004 amendments. Thus 
in Global’s argument, to be qualified as a senior 
officer, a representative had to be empowered with 
significant decision-making autonomy in managing an 
important aspect of the organization’s activities and 
possess the same intent as that of the organization. 
Since the territorial managers did not agree with 
the Economics, and because they only carried out 
policies conceived by the organization, Global 
argued that they did not qualify as senior officers. 
In the defence’s view, the territorial managers did 
not exercise price management because the prices 
“automatically” reflected the prices set by major 
market players in retail gasoline sales. A similar 
argument was made with regard to the General 
Manager, who only translated the information and 
passed on requests from the territorial managers 
to senior management, which ultimately made the 
decisions. The General Manager was not empowered 
to authorize major investments with respect to service 
stations and could only approve repairs, gas pump 
changes and other minor expenditures necessary for 
the daily operation of corporate locations.

ThE CROWN’S ARgUMENTS

The Crown argued that where the legislature 
has clearly defined a term, the latter may not be 
redefined according to its ordinary meaning or the 
meaning assigned to it by other areas of law, such as 
labour law. Thus, according to the prosecution, the 
legislature was free to borrow a term of its choice 
and to re-define it as it saw fit. Since it was expressly 
defined, there remained no ambiguity about the 
term “senior officer” that the accused might use to 
its advantage. Nor could the defence add to the law 
claiming that a manager must possess significant 
decision-making autonomy and be part of the 
organization’s senior management. The prosecution 
argued that the legislature’s clear intent to widen the 
scope of corporate criminal liability dictated that the 
territorial managers and the General Manager should 
be qualified as senior officers within the meaning of 
s. 2 CrC.

ThE RULINg

The Court ultimately held that the evidence 
demonstrated that Global’s General Manager was 
a “senior officer” as contemplated by the Criminal 
Code, since he managed an important aspect of 
the company’s activities. To reach this conclusion, 
the Court considered that he supervised over 200 
service stations in Québec, which corresponded to 
approximately two thirds of the stations operated 
by Global across Canada; was the third highest-
paid employee of Global at that time; ensured 
implementation of the Economics developed by the 
senior management; and approved expenditures 
exceeding $1,000 before recommending them to 
senior management. Justice Tôth. also noted that the 
fact that certain expenditures required approval from 
the Vice-President did not reduce the scope of the 
General Manager’s responsibilities. Since the General 
Manager met the definition of “senior officer,” the 
Court made no determination as to whether the 
territorial managers also satisfied the definition.

The Court ultimately held that the evidence 
demonstrated that global’s general Manager 
was a “senior officer” as contemplated by 
the Criminal Code, since he managed an 
important aspect of the company’s activities.
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In his comments, Justice Tôth. explained that the 
legislature intended to extend criminal liability of 
organizations by removing the necessity of decision-
making authority with respect to the establishment 
of policies. The purpose of the amendments was not 
to solely extend the definition of “directing mind” to 
representatives that are not members of the board of 
directors. Justice Tôth ruled that while the Criminal 
Code maintains the identification doctrine as the 
basis for the establishment of the criminal liability 
of organizations, it went further by establishing a 
“new criminal liability regime for corporations.” 
The Court dismissed the defence’s argument that the 
term “senior” implied that the officer must have had 
significant decision-making autonomy and be a senior 
executive of the organization to be characterized as a 
“senior” officer as such a definition would restore the 
notion of “directing mind” from which the legislature 
intended to distance itself. Justice Tôth also declined 
to apply the definition of “senior officer” as used in 
labour law and cautioned against the use of case 
law developed pursuant to Québec’s Act Respecting 
Labour Standards since its objective is distinct from 
that of the Criminal Code. 

Pending the Court of Appeal’s judgment, certain 
conclusions may be drawn from Justice Tôth’s ruling:

•  The definition of the term “senior officer” is 
auto-sufficient. It may not be construed based on 
statutes whose objectives are different from those 
of the Criminal Code or by reference to its ordinary 
meaning, for the legislature chose to define it 
expressly. 

•  The choice of the word “senior” does not add to 
the definition. An officer does not need to be vested 
with significant decision-making autonomy and be 
part of senior management. 

•  Bill C-45’s purpose was not solely to broaden 
the rule of identification as described by the 
Supreme Court in Rhône. The amendments made 
to the Criminal Code constitute a new criminal 
liability regime, the legislature having established 
provisions bordering on vicarious liability. 

However, the scope of the term “important aspect 
of the organization’s activities” remains uncertain, 
especially since the Court made no determination 
on whether Global’s territorial managers, whose 
management powers were more limited as compared 
to those of the General Manager, were “senior 
officers.” At any rate, the question of whether or not 
a representative is someone responsible for managing 
an important aspect of an organization’s activities is 
clearly an issue of fact that must be assessed in light 
of the specific circumstances of each particular case, 
including the organizational structure and activities 
of the organization.

IMPACT

The Superior Court has confirmed that the 
amendments brought to the Criminal Code in 2004 
demonstrated the legislature’s clear intention to 
expand the criminal liability of organizations beyond 
the board of directors and senior management, even 
where there is no overlap of intent and power to 
determine the organization’s policies. Individuals 
responsible for managing an important aspect of 
an organization’s activities may now engage the 
criminal liability of the organization, even where such 
managers play no role and have no influence in the 
establishment of policies. It is immaterial whether or 
not a manager possesses significant decision-making 
autonomy for the establishment of an organization’s 
criminal liability. A mid-level manager may thus 
engage the criminal liability of his employer for the 
perpetration of competition crimes.

Prudent organizations seeking to minimize the risk 
of having their criminal liability engaged by the 
acts of their seniors officers ought to take efficient 
preventive measures. Courts have recognized that 
a compliance program such as that recommended 
by the Competition Bureau constitutes a mitigating 
factor in the event of a conviction. In addition, the 
adoption of such a program may also influence the 
Commissioner of Competition’s recommendation 
to PPSC prosecutors of a reduced sentence to be 
imposed on the convicted organization.

3   Rhône (The) v. Peter A.B. Widener (The), [1993] 1 SCR 497
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Companies and individuals are facing ever-
increasing criminal and civil exposure for alleged 
anti-competitive conduct. The Competition Bureau’s 
Criminal Matters Branch is obtaining record-setting 
fines, expanding its jurisdictional reach, and 
indicting individual executives in cartel cases, with 
strong sentencing support from the courts. On the 
civil enforcement side, courts have facilitated the 
enforcement process by reaffirming the low threshold 
for certifying competition-related class actions 
(although no class-action case has yet proceeded 
to trial). It has by now been well established that 
most Bureau cases are resolved by guilty pleas, with 
the Bureau’s immunity and leniency policies at the 
forefront of criminal enforcement efforts. Could these 
new developments cause companies and individuals 
to enter into a new calculus and “play the odds” in 
order to manage their combined criminal and civil 
exposure? Those willing to “roll the dice” and opt 
for trials rather than immunity/leniency or settlement 
could significantly impair both enforcement 
processes.

ThE BUREAU’S ENfORCEMENT ACTIVITIES AND 
POLICIES

The Bureau’s immunity policy (existing since 2000) 
and its more recent 2007 leniency policy have 
greatly enhanced its criminal enforcement profile. 
Both the number of criminal inquiries and the sheer 
magnitude of fines have steadily grown. The Bureau 
has also been extending its enforcement efforts to 
include indirect activity in Canada and is steadily 
charging more individual executives with criminal 
conduct.

In September 2013, the Bureau announced substantial 
revisions to the “frequently asked questions” 
components of the policies. While the fundamental 
features of the policies have not changed, the 
revisions confirm a more aggressive enforcement 
approach and impose more onerous obligations on 
immunity and leniency applicants. The revisions 
provide, inter alia, that:

•  A party may apply for immunity or leniency with 
respect to: (i) direct and indirect anti-competitive 
activity in Canada; and (ii) “aiding and abetting” 
anti-competitive activity.

•  A party must provide early disclosure and ensure 
complete co-operation in order to maintain 
its immunity or leniency status, including: (i) 
providing a comprehensive proffer within 30 days 
and full disclosure within 6 months; (ii) taking 
all lawful measures to secure the co-operation of 
current and former directors, officers, employees 
and agents; (iii) disclosing all criminal offences 
under the Competition Act of which the party is 
aware following a reasonably diligent review, as 
well as disclosing all criminal offences that could 
affect the credibility of individual witnesses; and 
(iv) apprising the Bureau of the general status of 
any civil proceedings and the party’s intention to 
co-operate with civil litigants.

•  Non-prosecution agreements are not available 
under the leniency program. Participants will 
be expected to plead guilty under a formal plea 
agreement and agree to a joint statement of facts 
and proposed sentence.

•  Unless there are “compelling reasons”, the Bureau 
will not recommend any delay in the laying of 
criminal charges. Specifically, delays will not be 
accepted because the party does not want to be the 
first in line to plead guilty.

PLAYINg ThE ODDS: IMPLICATIONS Of ThE 
COMPETITION BUREAU’S INCREASED ENfORCEMENT 
ACTIVITY AND ThE SUPREME COURT Of CANADA’S 

RECENT CLASS ACTION DECISIONS
By graham Reynolds, Q.C.,  
and Sandeep J. Joshi1

Osler, hoskin & harcourt LLP

1  Both of Osler, Hoskin & Harcourt LLP. Mr.. Reynolds is a partner in the Competition and Antitrust Group and Mr.. Joshi is a senior associate in the 
Litigation Group.
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ThE fEDERAL COURT’S SENTENCINg DECISION 
IN R. v. MAxzOnE AuTO PARTS (CAnADA) CORP.

The first comprehensive judicial review of the Bureau’s 
immunity and leniency policies was set out by the 
Chief Justice of the Federal Court in the sentencing 
decision in R. v. Maxzone Auto Parts (Canada) Corp.2  
This important case not only provided strong judicial 
support for the Bureau’s enforcement programs, but 
also set substantially higher future expectations for 
plea agreements related to anti-competitive conduct.

In Maxzone, the defendant corporation pleaded 
guilty to a single charge of violating section 46 of 
the Competition Act. As part of the plea agreement 
resulting from its successful leniency application, 
Maxzone agreed to pay a $1.5 million fine. The fine 
represented 10% of Maxzone’s  volume of commerce 
for the price-fixed product over the relevant period of 
time.

Chief Justice Crampton somewhat reluctantly imposed 
the $1.5 million fine because of the parties’ reasonable 
expectations arising from judicial precedent 
regarding the implementation of joint sentencing 
recommendations in trial courts. Importantly, Chief 
Justice Crampton indicated that the purpose of the 
sentencing reasons was to “alter future expectations” 
by publicly advising that, going forward, parties may 
be required to provide a comprehensive evidentiary 
record and detailed submissions to satisfy Federal 
Court judges of the jointly recommended sentence 
under a plea agreement.3  

In describing the Federal Court’s future expectations, 
Chief Justice Crampton wrote that “at a minimum, 
the Court requires either (i) some sense, even if only 
in general “ballpark” terms, of the illegal profits 
contemplated by, and ultimately attributable to, 
the prohibited agreement; or (ii) evidence that the 
accused has paid restitution to the ultimate victims of 
that agreement. The Court also requires a good sense 
of any relevant aggravating and mitigating factors 
and how they influenced the jointly recommended 
fine. Where no adjustment to the recommended 
fine has been made to reflect such factors, it will be 
necessary for the Court to understand the basis for that 
approach”.4 

Chief Justice Crampton also provided his strong support 
for the Bureau’s aggressive criminal enforcement 
approach by characterizing price-fixing agreements as 
“an assault on our open market economy”. He concluded 
that price-fixing agreements require “the imposition of a 
fine that (i) ensures that the accused corporation does 
not profit from its illegal conduct, and (ii) includes an 
additional significant amount to communicate the 
Court’s recognition of the very serious nature of such 
illegal conduct, its substantial adverse impact on the 
economy, and society’s abhorrence of the crime”.5  

Chief Justice Crampton recognized that the significant 
additional disclosure required by the future expectations 
that he described could result in increased civil exposure 
for leniency applicants, but he was not swayed by 
that concern. Instead, he suggested that the potential 
increased exposure is “a good reason why applicants for 
leniency should make every effort to provide restitution 
to, or otherwise settle with, such victims prior to making 
their guilty plea”.6 

ThE RECENT SUPREME COURT Of CANADA 
DECISIONS

In late October 2013, the Supreme Court of Canada 
(“SCC”) jointly released its decisions in Pro‑Sys 
Consultants Ltd. v. Microsoft Corporation, Sun Rype 
Products Ltd. v. Archer Daniels Midland Company 
and Options Consummateurs v. Infineon Technologies 
AG.7 Six weeks later, the SCC released its decision in 
Fisher v. AIC Limited.8 These four decisions have eased 
the certification path for competition-related class 
actions and have the potential to greatly invigorate 
private enforcement of competition-related violations in 
Canada.

The Trilogy – The Evidentiary Standard, Potential 
Parties and Related Issues

In the trilogy, the SCC: (i) confirmed and clarified the 
low evidentiary standard that courts must apply at the 
certification stage; (ii) determined that indirect purchasers 
may pursue a claim for losses suffered as a result of anti-
competitive conduct; (iii) concluded that, at the very 
least, it is arguable that Canadian courts have jurisdiction 
over foreign defendants with respect to foreign-based 
anti-competitive conduct that results in losses suffered 
in Canada; (iv) provided guidance on a key battleground 
issue; and (v) addressed procedural concerns.

2  R v Maxzone Auto Parts (Canada) Corp, 2012 FC 1117.
3  Maxzone, supra at para 4.
4  Maxzone, supra at para 48.
5   Maxzone, supra at para 57.
6   Maxzone, supra at para 70.
7  Pro‑Sys Consultants Ltd v Microsoft Corporation, 2013 SCC 57; Sun Rype Products Ltd v Archer Daniels Midland Company, 2013 SCC 58; Options 

Consummateurs v Infineon Technologies AG, 2013 SCC 59.
8 Fisher v AIC Limited, 2013 SCC 69.
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The Evidentiary Standard. The SCC reviewed its 
decision in Hollick and confirmed that the “some basis 
in fact” standard continues to apply (i.e., there must 
be “some basis in fact” to demonstrate that each of the 
certification requirements have been met, other than the 
requirement that the claim discloses a cause of action).9 
Despite confirming the low evidentiary standard, the 
SCC reaffirmed the importance of the certification 
process as a “meaningful screening device”.10 

Importantly, the SCC clarified what the “some basis in 
fact” standard is and what it is not. The “some basis 
in fact” standard asks whether there are sufficient facts 
to satisfy the certification requirements to a degree that 
would allow the matter to proceed as a class action 
“without foundering” at the common issues trial.11 The 
standard is lower than the civil standard of proof on a 
balance of probabilities, but higher than a superficial 
level of analysis that amounts to nothing more than 
symbolic scrutiny.12 Importantly, the standard is not 
whether there is some basis in fact for the claim itself 
– it does not involve an assessment of the merits of the 
claim.13 

The SCC also confirmed that, in Québec, the court’s 
role at the certification stage is limited to filtering out 
frivolous actions and ensuring that parties are not 
unnecessarily being subjected to litigation involving 
untenable claims.14 The SCC noted that the evidentiary 
threshold for certification in Québec is less demanding 
than the threshold that applies in the rest of Canada due 
to Québec’s unique legislation.15 

Indirect purchasers may assert a claim. The SCC 
confirmed that indirect purchasers may assert claims 
against the ultimate parties engaged in anti-competitive 
conduct with respect to losses suffered as a result of 
the passing on of overcharges through the distribution 
chain.16 The SCC also determined that combined classes 
of direct and indirect purchasers do not necessarily give 
rise to an unworkable conflict and, therefore, they are 
permissible in Canadian class actions.17  

Jurisdiction over foreign defendants. The SCC also 
addressed whether Canadian courts have jurisdiction 
over foreign defendants with respect to foreign-based 
anti-competitive conduct. The SCC concluded that, 
if it is alleged that the foreign defendant conducted 
business in Canada, made sales in Canada, and 
conspired to fix prices on products sold in Canada, 
it is not plain and obvious that Canadian courts 
do not have jurisdiction over the alleged foreign-
based anti-competitive acts and, therefore, claims 
based upon such allegations should be permitted 
to proceed.18 The SCC also concluded that, under 
Québec’s civil law, Québec courts have jurisdiction 
over foreign defendants with respect to foreign-based 
anti-competitive conduct, provided that there is some 
indication of loss to a Québec consumer.  

Credible and plausible methodology for class-
wide loss. In competition-related class actions, a 
key certification battleground relates to whether the 
plaintiff has presented a methodology to prove the 
requisite loss on a class-wide basis.20 In addressing 
this issue, the SCC concluded that the plaintiff only 
needs to put forward a credible or plausible expert 
methodology to demonstrate proof of loss on a class-
wide basis. The methodology must: (i) offer a realistic 
prospect of establishing a means to demonstrate loss 
on a class-wide basis; and (ii) be based upon data 
that is actually available.21 The methodology cannot 
be purely theoretical or hypothetical.22 The SCC also 
determined that conflicting expert methodologies 
should not be resolved at the certification stage; they 
should be resolved at trial.23 

Complexity is not a bar. The SCC dismissed the 
concern that the potential complexity related to 
proving anti-competitive conduct and associated 
losses should effectively bar competition-related 
class actions. The SCC noted that the tracing 
of overcharges to their ultimate end in indirect 
purchaser actions is “an unenviable task”.24 

9 Microsoft, supra at para 99.
10   Microsoft, supra at para 103.
11   Microsoft, supra at 104.
12   Microsoft, supra at paras 102 and 103.
13   Microsoft, supra at paras 100 and 102.
14   Infineon, supra at para 61.
15   Infineon, supra at para 128.
16   Microsoft, supra at para 111; Infineon, supra at para 106.
17   Sun‑Rype, supra at para 20.
18   Sun‑Rype, supra at paras 46‑47.
19   Infineon, supra at para 56.
20   Microsoft, supra at para 118.
21   Microsoft, supra at para 118.
22   Microsoft, supra at para 118.
23 Microsoft, supra at para 118.
24 Microsoft, supra at para 44.
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Nonetheless, the SCC concluded that “in bringing 
their action, indirect purchasers willingly assume 
the burden of establishing that they have suffered 
loss. This task may well require expert testimony and 
complex economic evidence. Whether these tools 
will be sufficient to meet the burden of proof ... is 
a factual question to be decided on a case-by-case 
basis. Indirect purchaser actions should not be barred 
altogether solely because of the likely complexity 
associated with proof of damages”.25 

AIC and the Preferability Analysis

In AIC, the Supreme Court addressed the preferability 
requirement in the certification test and changed the 
analysis used to determine whether a class proceeding 
will be the preferable procedure to provide access to 
justice to class members.

At the outset, Justice Cromwell noted that courts 
should analyze the substantive and procedural 
aspects of the possible resolution methods “through 
the lens of the goals of behaviour modification, 
judicial economy and access to justice, bearing in 
mind, of course, that the ultimate question is whether 
the statutory requirement of preferability has been 
established”.26 

Justice Cromwell concluded that “a class action will 
serve the goal of access to justice if: (i) there are access 
to justice concerns that a class action could address; 
and (ii) these concerns remain even when alternative 
avenues of redress are considered”.27 After addressing 
a number of subsidiary questions, Justice Cromwell 
determined that class actions provide access to 
justice by overcoming economic, psychological and 
social barriers to litigation and, thereby, provide a 
“procedural means to a substantive end”.28  

ANALYSIS AND IMPLICATIONS

There can be little doubt that companies and 
individuals are facing increased criminal and civil 
exposure for anti-competitive conduct in Canada. 
The Bureau is aggressively increasing its criminal 
enforcement efforts and securing significant penalties, 
while imposing more onerous requirements on 
immunity and leniency applicants. At the same time, 
the courts are increasing the scope and extent of 
the monetary liability associated with subsequent 
civil proceedings by easing the certification path for 

competition-related class actions. With increasing 
enforcement activity and mounting criminal and 
civil exposure, engaging in anti-competitive activity 
in or affecting Canadian markets assumes an even 
greater level of risk. As noted above, anti-competitive 
conduct, especially the covert cartel, is difficult to 
successfully detect and prosecute. In Chief Justice 
Crampton’s view, “common sense” suggests that the 
true combined probability of successful detection 
and prosecution is likely less than 33% (i.e., one 
in three).29  By consequence, most anti-competitive 
conduct, especially cartel activity, is not successfully 
detected or prosecuted. This stark observation would 
suggest, on a pure probability analysis, that the 
present risk of detection can be substantially offset 
by the economic benefits available to participating 
cartel members. However, in the event that the 
anti-competitive conduct is successfully detected 
and prosecuted, a company and its participating 
executives are very likely to face significant criminal 
penalties. This outcome alters the pure probability 
analysis and requires a risk assessment that may 
change a company’s course of conduct. Together 
with other worldwide competition regulators, 
the Bureau has successfully relied upon this risk 
assessment analysis to encourage companies and 
individuals to self-report anti-competitive conduct 
and co-operate with criminal enforcement efforts in 
order to receive immunity or leniency from these 
substantial penalties. 

When Canadian courts were routinely dismissing 
certification motions in competition-related class 
actions, companies and individuals were not required 
to consider or fully account for their potential civil 
exposure. However, the landscape has changed 
considerably and companies and individuals can no 
longer afford to act in the same manner. Competition-
related class actions are increasingly being certified 
and the recent SCC class action decisions have 
eased the certification path for competition-related 
class actions in a number of ways. First, the SCC has 
confirmed that the threshold for class certification is 
low. Second, the SCC has concluded that plaintiffs 
are only required to present a credible and plausible 
expert methodology on the battleground issue of 
establishing proof of loss on a class-wide basis. Third, 
the SCC has expanded the pool of plaintiffs to include 
indirect purchasers who may assert a cause of action 
for losses suffered as a result of anti-competitive 
conduct. Fourth, the SCC has expanded the potential 

25 Microsoft, supra at para 45.

26   AIC, supra at para 16.

27   AIC, supra at para 26.

28   AIC, supra at paras 29 and 34.

29   Maxzone, supra at para 64.
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pool of defendants to include foreign defendants 
who may be forced to defend claims brought by 
persons (including indirect purchasers) who have 
allegedly suffered losses in Canada as a result of 
an anti-competitive scheme entered into entirely 
outside Canada. Fifth, the SCC has determined 
that class actions will achieve the goal of access to 
justice because they overcome barriers and provide 
a procedural means to a substantive end. 

The changing landscape for competition-related class 
actions and the potentially massive civil exposure 
associated with them have significantly increased 
the risk and extent of exposure for companies and 
individuals. These developments require companies 
and individuals to incorporate the potential civil 
exposure into their risk assessment analyses, and this 
could, in turn, have consequences for criminal and 
civil enforcement efforts. The risks and ramifications 
of criminal penalties do not necessarily overwhelm 
the risks and ramifications associated with civil 
liability. Civil liability alone can have significant, 
negative repercussions. U.S. commentary has long 
expressed the view that civil settlement amounts 
exigible from participating cartel members far 
outweigh criminal fines imposed by the U.S. Antitrust 
Division. Notwithstanding the absence of a treble 
damages advantage to potential plaintiffs in Canada, 
a similar picture is emerging here. Further, plaintiffs 
increasingly are not waiting for the inception or 
conclusion of a Bureau inquiry in order to initiate 
class action claims. There have been a number of 
competition class-action claims filed in Canada in 
situations where there has not been a Bureau inquiry 
or the inquiry has been quietly concluded. In order 
to ensure that they are making the most strategic 
decision, companies and individuals must thoroughly 
consider their potential civil exposure before entering 
into the Bureau’s immunity and leniency programs, 
including considering whether their participation in 
those programs increases their risk of civil exposure.

Bureau policies, in conjunction with the Federal 
Court’s future expectations described in Maxzone, 
require leniency applicants to provide full disclosure 
as a component of the public guilty plea and 
sentencing process in order to take advantage of 
reduced criminal penalties and exposure. As Chief 
Justice Crampton recognized, these requirements 
will effectively result in companies and individuals 
preparing a detailed “road map” that can be used by 
plaintiff’s counsel to establish “some basis in fact” to 
certify competition-related class actions against them. 
In essence, companies and individuals are voluntarily 
exposing themselves to greater civil exposure in 
order to obtain a lesser criminal penalty. 

Participation as an immunity applicant avoids the 
public display of the detailed “road map” information 
on cartel-derived profits and restitutionary efforts. 
The Bureau’s immunity program provides certain 
confidentiality guarantees to applicants that may serve 
to offset, or at least delay, the civil consequences 
of illegal conduct. This could potentially act as an 
enhancer to the Bureau’s immunity program and 
drive more applications. However, in cases whether 
the Bureau pursues formal measures, there will 
eventually be disclosure of the immunity applicant’s 
conduct (however redacted) in an information to 
obtain. On the other hand, the leniency program 
and enhanced Maxzone requirements for a public 
guilty plea may discourage leniency applicants from 
coming forward. It is well known in enforcement 
circles that second-in applicants often provide 
essential evidence for the agency’s being able to 
proceed with a comprehensive case against other 
cartel participants.

Of course, one “wild card” in this analysis will 
continue to be the Bureau’s determination to indict, 
prosecute and jail individual executives, which has 
been oft-described as the ultimate deterrent factor in 
competition enforcement. Surety of detection and 
prosecution, with the prospect of incarceration, has 
long been lauded by enforcement advocates in many 
spheres. The tying of corporate and individual liability 
in such situations can be a powerful enrichment for 
immunity programs, notwithstanding increased civil 
exposure risks.   

Detailed empirical data and studies of corporate 
behaviour in such risk-assessment circumstances are 
understandably rare. However, recent worldwide 
enforcement activities in the financial services 
sector suggest that some individuals are prepared to 
engage in high-risk behaviour in pursuit of substantial 
economic benefits, even in the face of substantial 
criminal penalties. Whether there could be a new 
calculus for potential Canadian immunity applicants, 
given the developments mentioned in this article, 
remains to be seen. Staying out and “rolling the dice” 
on potential criminal and civil enforcement is a risky 
proposition that involves playing the odds, and is 
highly dependent upon the behaviour of others in the 
“prisoner’s dilemma” of covert criminal activity. It is 
also reflective of the particular actor’s risk tolerance. 
It is clear that the ratcheting up of both criminal and 
civil enforcement for cartel cases in Canada creates 
new challenges for cartel participants. 
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COURT AffIRMS LONg ARM JURISDICTION  
IN CANADA fOR fOREIgN CORRUPTION;  

IS fOREIgN PRICE fIxINg NExT?

Whether Canada can take long-arm jurisdiction 
over price fixing conspiracies formed outside of 
Canada based on their effects in Canada remains 
an open question in Canadian competition law. 
Not surprisingly, Canada’s competition authorities 
maintain that a conspiracy that raises prices in 
Canada is a crime in Canada no matter where the 
price fixing agreement is concluded. This position 
is difficult to reconcile with the territorial principle 
that underlies Canadian criminal jurisdiction. Yet, 
so far no defendant has been prepared to test the 
issue in court. As a result, millions of dollars in fines 
have been paid in cases where Canada’s territorial 
jurisdiction is open to question.

In a recent case under Canada’s foreign corruption 
law, the Corruption of Foreign Public Officials Act 
(“CFPOA”),1 the Ontario Superior Court took an 
aggressive approach to Canadian jurisdiction over 
offences committed outside of Canada.2 The court 
held that Canada could take jurisdiction even if none 
of the actual elements of the offence were committed 
in Canada, based on connections between Canada 
and both the accused and the underlying transaction. 
This decision, which tests the outer boundaries 
of Canadian criminal jurisdiction, suggests that 
courts may be willing to extend Canadian criminal 
jurisdiction to foreign price fixing conspiracies that 
have effects in Canada.

ThE TERRITORIAL PRINCIPLE

The jurisdiction of Canadian courts over criminal 
offences follows the doctrine of territoriality. This 
doctrine is codified in subsection 6(2) of the Criminal 
Code, which provides that:

Subject to this Act or any other Act of 
Parliament, no person shall be convicted or 
discharged under section 730 of an offence 
committed outside Canada.3 

In R. v. Libman,4 the Supreme Court of Canada 
announced a new approach to determining where 
an offence was committed, based upon a return to 
first principles. Writing for the court, Justice La Forest 
stated the following test:

As I see it, all that is necessary to make an 
offence subject to the jurisdiction of our 
courts is that a significant portion of the 
activities constituting that offence took place 
in Canada. As it is put by modern academics, 
it is sufficient that there be a “real and 
substantial link” between an offence and 
this country, a test well known in public and 
private international law5 

There are two different ways of reading La Forest J.’s 
test. Justification for both can be found in his reasons, 
indeed, even in the paragraph quoted above.

The first, more narrow interpretation, is that this test 
requires that “a significant portion of the activities 
constituting [the] offence took place in Canada”. 
On this reading, LaForest J contemplated that the 
“real and substantial link” would be established by 
showing that “a significant portion of the activities 
constituting [the] offence took place in Canada”. The 
concept of “activities constituting the offence” may 
be broader than just the elements of the offence, 
since other portions of his decision suggest other 
relevant factors or activities, including where the 
offence was planned, where the fruits of the offence 
were obtained, and where the effects of the offence 
were felt.

By Michael Osborne 
Affleck Greene McMurtry LLP

1 Corruption of Foreign Public Officials Act, SC 1998, c 34.
2 R. v. Karigar, 2013 ONSC 5199.
3 Criminal Code, RSC 1985, c C-46
4 (1985), 21 D.L.R. (4th) 174 (S.C.C.)
5 At 200.
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The second, broader interpretation, is that the 
only test is whether there is a “real and substantial 
link” between the offence and Canada. On this 
interpretation, it may not be necessary for any of the 
elements of the offence to have been committed in 
Canada, so long as there is some other connection, 
deemed to be sufficient, between the offence and 
Canada. On this interpretation of La Forest J.’s test, 
the “real and substantial link” test entirely displaces 
subsection 6(2) of the Criminal Code.

kARIgAR CONVICTED Of AgREEINg TO OffER 
BRIBES

The outer limits of the Libman test were tested in 
the case of Nazir Karigar, a Canadian businessman. 
He was charged under the CFPOA with agreeing to 
offer bribes to public officials in India in order to 
obtain preferential treatment for a bid submitted by 
Cryptometrics to supply facial recognition software 
and related equipment to Air India. Mr. Karigar had 
acted as an agent for Cryptometrics in connection 
with the bid.

The CFPOA makes it an offence in Canada to bribe 
foreign officials in order to obtain an advantage in the 
course of business. The Act is drafted broadly, and 
includes offering a bribe or agreeing to offer a bribe 
in the prohibition.

After a trial,6 Regional Senior Justice Hackland found 
Mr. Karigar guilty of conspiring with two individuals 
representing Cryptometrics Inc. (a US company) 
and Cryptometrics Canada Inc. to offer bribes to 
certain Air India officials and India’s Minister of Civil 
Aviation.

In his defence, Mr. Karigarhad contended that 
Canada lacked jurisdiction over the offence because 
it did not occur in Canada. Indeed, discussions about 
the bribe occurred in India, and the payments in 
question were made from the US. Nevertheless, RSJ 
Hackland rejected this contention.

BROAD APPROACh TO JURISDICTION IN 
kARIgAR’S CASE

In rejecting Mr. Karigar’s contention that the court 
lacked jurisdiction, RSJ Hackland adopted the broad 
interpretation of the Libman test, holding that it is not 
necessary to show that the elements of the offence 
were committed in Canada. He stated:

The substantial connection test is not limited 
to the essential elements of the offence as 
submitted by the accused. Moreover, one 
cannot segregate or otherwise deal with 
the bribery as a separate and discrete issue 
thereby excluding the legitimate aspects 
of the transaction from consideration in 
applying the substantial connection test.7 

In holding that there was a real and substantial 
connection to Canada, RSJ Hackland cited a number 
of facts showing a connection between the business 
transaction that was the subject of the bribe and 
Canada, including that it involved a Canadian 
company, that Mr. Karigar is a Canadian, employed 
as an agent by a Canadian company, and that had the 
contract been awarded to Cryptometrics, a great deal 
of the work would have been done by Cryptometrics 
Canada employees in Ottawa.8 

In sum, the connection between Canada and the 
offence was founded entirely on facts surrounding 
the transaction to which the offence related, and 
not the activity constituting the offence itself. RSJ 
Hackland did not find that any element of the offence 
had occurred in Canada.9 

This decision surely tests the outer boundaries of the 
territorial principle, even as articulated in Libman. 
Given that it was not open to the Supreme Court 
to repeal subsection 6(2) of the Criminal Code, 
the Libman test must be seen as an approach to 
determining when an offence has been “committed 
outside of Canada” for purposes of subsection 6(2). 
RSJ Hackland’s finding that Canadian courts can 
take jurisdiction even if none of the elements of the 
offence were committed in Canada is difficult to 
reconcile with this provision.

6 In fact, the first trial under the CFPOA.
7 Karigar at ¶39.
8 Karigar at ¶40.
9 It is in fact possible that the offence was committed, at least in part, in Canada. Mr. Karigar was convicted of conspiring with officials from Cryptometrics 

Inc. and Cryptometrics Canada Inc. The facts outlined by RSJ Hackland show that the initial discussion about bribing Air India officials occurred in 
India. However the discussion appears to have continued subsequently. To the extent that these discussions took place in Canada, it would be open to 
being argued that the unlawful agreement was made, at least in part, in Canada.

10 Canada’s current conspiracy provision, “new” section 45, came into force in March 2010. There are as yet no cases interpreting this provision. In its 
Competitor Collaboration Guidelines, the Competition Bureau summarizes the law thus: “Becoming a party to an agreement described in subsection 
45(1) at any time is sufficient to establish the offence. Further, in order to constitute the offence of conspiracy, there is no need to establish that the 
object of the conspiracy was, in fact, carried out or that any acts were taken in furtherance of the conspiracy.” This was clear even under the former 
section 45, which prohibited agreements to lessen competition unduly: Container Materials Ltd. v. the King [1942] SCR 147; R. v. Howard Smith Paper 
Mills Ltd. [1957] SCR 403; R. v. Aetna Insurance Co. (1977), 75 DLR (3d) 332 (SCC); R. v. Nova Scotia Pharmaceutical Society (1992), 93 DLR (4th) 36 
(SCC) at 69.
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ThE IMPACT Of KARIgAR

RSJ Hackland’s conclusion on jurisdiction is unlikely 
to have much impact on future CFPOA enforcement, 
as the CFPOA has recently been amended to deem 
foreign corruption offences committed by Canadian 
citizens, residents, and corporations to have been 
committed in Canada.

However, his adoption of the broader approach 
to the Libman test, if it is confirmed by appellate 
courts, could have a major impact on prosecutions 
of international price fixing conspiracies.

Agreements between competitors to fix prices, 
allocate customers or markets, or restrict output are 
per se unlawful under section 45 of the Competition 
Act. The offence is complete upon the conclusion of 
the agreement; it is not necessary for the agreement 
to be implemented.10 In other words, implementation 
of the agreement is not one of the elements of the 
offence. It is at least arguable, therefore, that the 
offence occurs where the meeting of the minds 
occurs. If that meeting of the minds occurs outside of 
Canada, it is arguable that the offence was committed 
outside of Canada and thus not within the jurisdiction 
of Canadian courts.

The offence that Mr. Karigar was convicted of 
had this feature in common with the Competition 
Act’s conspiracy 45 offence: he was convicted 
of agreeing, or conspiring, to bribe Air India and 
Indian government officials. He was not convicted of 
actually bribing them. This is because the Crown had 
not been able to prove beyond a reasonable doubt 
that the bribe had in fact been paid.11 RSJ Hackland 
agreed that it was not necessary to prove that bribes 
had actually been paid to make out the offence of 
agreeing to pay a bribe.12 In short, an agreement 
or conspiracy to bribe is itself is an offence under 
the CFPOA, just as an agreement to fix prices is an 
offence under the Competition Act.

The Criminal Code also contains a conspiracy 
offence. Section 465 of the Criminal Code makes it 
an offence to conspire to commit a criminal offence. 
Subsection 465(4) deems a conspiracy entered into 
outside of Canada to commit an offence in Canada 
to have been entered into in Canada. This deeming 
provision does not apply to the Competition Act’s 
conspiracy offence, nor does the Competition Act 
contain a similar deeming provision.

When the issue of jurisdiction over foreign 
price fixing conspiracies is finally dealt with, RSJ 
Hackland’s reasons will provide fodder for both the 
Crown and the accused. RSJ Hackland’s finding that 
there is no need to show that any of the elements of 
the CFPOA conspiracy offence occurred in Canada 
supports a similar conclusion in relation to the 
Competition Act conspiracy offence. Thus even if the 
actusreus of a price fixing offence – the agreement 
itself – is committed outside of Canada, so long as the 
agreement has the effect of fixing prices in Canada, 
there is a sufficient link to Canada to prosecute the 
offence in Canada. 

Effects in Canada may be less of a link than the 
many and substantial links between the offence 
and Canada in Karigar, where the accused and the 
underlying transaction were anchored in Canada. 
Effects, by contrast, may be direct and intended, 
or merely indirect and unforeseen. Cases will align 
along a spectrum. At one end, if a group of Canadian 
widget manufacturers agree to fix prices in Canada 
while attending an industry association meeting 
on a Caribbean island, it is obvious that Canadian 
courts ought to have jurisdiction.13 It should also 
be equally obvious that Canadian courts could not 
take jurisdiction over a conspiracy formed in Europe 
by European paper manufacturers to fix the price 
for office paper in Europe, just because a Canadian 
company’s European office paid too much for office 
paper as a result.14 The more difficult cases will 
involve international price fixing conspiracies that 
set prices on a global basis, thus effectively including 
Canada in the object of the conspiracy. Karigar 
might easily be distinguished where a price fixing 
conspiracy formed outside of Canada, by foreign 
companies, to fix prices worldwide. As compared 
with the facts of Karigar, such a conspiracy arguably 
may not have a sufficient connection with Canada 
under the Libman test.

11  Karigar at ¶23.
12  Karigar at ¶33.
13 La Forest J commented in Libman: “the law would be lame indeed if its strictures could be avoided by the simple artifice of going outside the country to 

obtain the fruits of a scheme that was hatched in and largely put into effect in Canada. In this case, the whole operation of obtaining the proceeds of the 
fraud outside the country was a mere sham and should be treated as such.”

14 This would in fact constitute an assumption of passive personality jurisdiction, a basis of jurisdiction not broadly recognized even in international law.


